
3r721#l al a#rzfjl!
..'.)

Office of the Commissioner
#4r sf7@@1, 3rfl 3151Isl c; 3-l I ll cfc-11 <>I l!.:,

Central GST, Appeals Ahmedabad Commissionerate
ft@al 3raa, lGva mri, 31Fara1$l, 3#zI1I-380015

GST Bhavan, Ambawadi, Ahmedabad-380015
Phone: 079-26305065 - Fax: 079-26305136

E-Mail : commrappl1-cexamd@nic.in
Website : www.cgstappealahmedabad.gov.in

By SPEED POST
DIN· 20240564SW000033~B3E- .) L

(cfi) ~tf&IT/ FileNo. GAPPL/COM/STP/5637/2023-APPEAL/6'~1 ,3- ...... '"L'
snfl z?gr vier s# Raia/ 7

("©")
Order-In-Appeal No. and Date AHM-EXCUS-003-APP-031/2024-25 and 30.05.2024

(11") "Cf1Rcf~1flrf/ 3fr raia, sgn (ft=a)
Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

sta RRReial
('cf)

Date of issue 31.05.2024

Arising out of Order-In-Original No. PLN-AC-ADJ-STX-134/2023-24 dated 31.07.2023
(e) (Date of Issue : 10.08.2023) passed by the Assistant Commissioner, CGST, Division-

Palanpur, Gandhinagar Commissionerate

61 cf7 e1 cfi a Y oPT <rn=!' am:: 1:fdT / Mis Chetankumar Hareshbhai Kadiya, Near Govind

('cf) Name and Address of the Mahadev Temple, Mandi Bazar, At-Sidhpur, Dist- Patan -
Appellant 384151

0

#l arfzrft-sr?gr a riatr rgsra mar ?at az<a st?gr a 7Ra zrnff Ra aaIg WT Te#T

rf@lath #Rt srfl srrar arterwr saarqmaar2, tar fa ea smrh fas gtmar?

0

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

( 1) #{la sgraa gr«can zf@flu, 1994 ft tr sa Rt aag rdti ahagates err ei?r
GT-nr k rr re@a h siaiagrew sea sf aRaa, +aat, fa iatt4, ta RT,
atfr ifa, star {tr sra, ira mtf,&fcf: 110001 t frst afgz:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(cfi) zf? fr gR amasa aft z(Rat ar if ff gos rt r tr lark 'lfT fcpm
.._ pr .._ .._ .,.,.,...,.1: .._. .p,_..,..p,. ~~ .._. .._ .p,_..,..p,. "\ >;.

sTv7TTET SU&IIIH +Tl T5Id «ti T, TT 1m t Sar IrvT HT4 inn #lat

<TT~ -.:t o_;g tr zt tarharkhrgzr
In case of any loss of goods where the loss occur in transit from a factory to a

warehouse or to another fact'ory or from one warehouse to another during the...,.G0't:J:FSe· /g4%%»
:::~::ss~~g of the goods in a warehouse or in storage whether m a fact?,'o>~ C '
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(W) ma hagaft avat j faffaawr "lTT lfm ~ fclf.=l4-1ru1 if~~~ l"fm L[""{

3gra gr«ah fazmR+a?hangftlgr 7er i faff@a ?t
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(4) sifa 3araa Rt 3area rm hmarRu Rtstamr Rt +r&i@k am?gr it sr
art vi fr a a(fem srga, sf eh rr -crrfta" at ura uratfa sf2fur ( 2) 1998

err 109 errRn fag n gt
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) at saran gen (srf) Rural, 2001 fa 9 iaf faffs ta ieT <E-8 ii" err
1fat, fa an?gr uft am2gr fa fa ft r ah slave-s?gr visfsrsr Rt err-err
4fez?i a Tr fa cm@a fur star are1 seh rr alar < ml ge gf eh ziaifa err 35-~ ij- 0
-f.=l-mft:cr Rt h rat hark arr €tn-6 aat Rt "Sf"RI" 'm~~I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) fas near ? arr sziiar tar UnTa sq?t zarGr an @latu? 200 /- tfiTff4rat ft
srz ci 'JJgt ia1a vn raaszrr gt at 1000 /- cITT" tfiTff 'Tfdl'f cfil"~I

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

flat tea, a€tr sgraa green vi ar# rR)Ra zntznf@haw h 7Ra zrf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) arr saraa gta zf2far, 1944 fr art 35-40/35-z h siafa:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) sffaa aRa aarc el4rz h arar fr ah,st flt g[ea, ?tz
gr< gem viaa4la uaf@law (Ree) Rt ufrr 2flt ff#, iziarata 2a lr,

azil sa, rear, f@era+I, &z71al€-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively ·
crossed bank draft in favour of Asstt. Registar of a branch of any no
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) zfz r?gra{qs?git# tar @tar ? at r@mq sitarf fl mr @rat 3r4a
tr fan sr Regs azraga gr ft fa far st atf a#k a fu zrnfrfa zfa
znrznrf@law Rtza s~ha zr a{hrarc#tus ear far star 2

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. l00 /- for each.

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) z it iif@lai a fiaura ark fat fr sh sf sat+ 3naff faa star ? Rtft
() gen, htsegue rearqiara sf@ta arnrferazr(raff@en) fa, 19 82 it f.n%_cr i1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) flr gr«an, #traqraa gr# viata f@la nznf@2aw (fez) z@h 4Ra sfr atr
i a{nit (Demand) vi s (Penalty) c{)T 10%4 war sat afarf ? zraif, sf@2safsr
10 ~~ i, (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

#tr5ur grca sit aara ah iaift, grf@a gtrafr Rti (Duty Demanded) I

(1) i (section) 11D hagfaiRaufu;
(2) farmaha hfzfta@;

(3) adz #fezfrat fa 6 hazr ea uf?

0

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) zz?gr a 4Rasf nf@tar # rr wzt ea ear gees r aw fata gt at ii f@Ru ·g
~t 1 o% ratu ail srz laavg Pct c1 1 Ra if cfq~ t 1 o%~ "CR cl?t" '5'JT "ffcficTT i,

In view of above, an appeal against this order shall lie before the Tr~~~al on
payment of 10% of the duty demanded where duty or duty and penalty we:1_. v-d·
or penalty, where penalty alone is in dispute." ·

3



F.No.GAPPL/COM/STP/5637/2023

ORDER IN APPEAL

M/s. Chetankumar Hareshbhai Kadiya, Opposite Govind Madhav Mandir, Near Nava
Tower, Sidhpur- 38415, Patan (hereinafter referred to as 'the appellant') have filed the
present appeal against the Order-in-Original No. PLN-AC-ADJ-STX-134/2023-24 dated
31.07.2023/10.08.2023 (referred in short as 'impugned ordet) passed by the Assistant
Commissioner, Central GST, Division- Palanpur, Ahmedabad Gandhinagar (hereinafter
referred to as 'the adjudicating authority. The appellant is holding PAN No. AYMPK4261F.

2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2016-17, it was noticed that the appellant
have shown substantial income in their ITR on which no tax was discharged. As the appellant
was not registered and had not filed ST-3 Returns, letters were issued seeking clarification
and to produce evidences for the same. However, the appellant did not respond, therefore,
the service tax liability of Rs.3,52,576/- was quantified considering the differential income of
Rs.23,50,509/- as taxable income.

· Table-A

F.Y. Value shown Value shown in S.Tax Service tax
in ITR Form-26AS payable

2016-17 23,50,509 20,20,000/ 15% 3,52,576/

2.1 A Show Cause Notice (SCN) No. GEXCOM/SCN/ST/9853/2021-CGST-Div-PLN
COMMRTE-GANDHINAGAR dated 21.10.2021 was issued to the appellant proposing
recovery of service tax amount of Rs. 3,52,576/-not paid on the differential income received
during the F.Y. 2016-17 along with interest under Section 73(1) and Section 75 of the Finance
Act, 1994, respectively. Penalties each under Section 77 (1) (a), Section 77 (1) (b) & Section
77 (1) (c) 6) & (ii) & Section 77(2) and under Section 78 of the Finance Act, 1994 were also
proposed.

0

3. The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs. 3,52,576/-was confirmed alongwith interest. Penalty of Rs. 10,000/- each was 0
imposed under Section 77(1)(a), 77(1)(b) 8 77(1)c) (i), (ii). Penalty of Rs.20,000/- was
imposed under Section 70 and penalty of Rs.3,52,576/- was also imposed under Section 78.
However, penalty under Section 77(2) was dropped.

4. Being aggrieved with the impugned order passed by the adjudicating authority, the
appellant have preferred the present appeal, on the grounds elaborated below;

► The appellant is engaged in providing works contract service as a sub-contractor. The
appellant has rendered services to main contractor (M/s. N.B.Construction). The
appellant has constructed English Medium School to Nutan Sarv Vidhyala Kelavani
Manda I (a trust registered under Section 12AA of Income Tax Act). Allotment of work
from Nutan Sarv Vidhyala Kelavani Manda! to M/s. N.B.Construction is submitted as
proof.
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► The P&L account for the F.Y. 2016-17 shows that the income has been received from
only one customer i.e. M/s. N.B.Construction. This is also evident from Form-26AS.
Copy of the same is submitted.

► The appellant has provided service to the main contractor which includes supply of
services also. The works contract service is exempted vide Entry No.13 of Exemption
Notification No.25/2012-ST dated 20.06.2012.

> Construction service provided to Nutan Sarv Vidhyala Kelavani Manda I which is a trust
registered under Section 12A/12AA of the LT Act and being a charitable trust
established for the purpose of relief to the poor, is also a religious activity hence
exempted under Entry no.13. As the services of main contractor is exempted, the
appellant being a sub-contractor shall also be exempted in terms of clause (29) of
Mega Notification No.25/2012-ST.

)> When there is no tax liability, question of recovering interest does not arise.As the
appellant was not liable to obtain registration and pay taxes, question of imposing
penalty does not arise.

► Extended period cannot be invoked as there was no suppression, omission or failure
to disclose the information with the intent to evade payment .of service tax. All the
income details were disclosed in ITR before the Income Tax Act. Reliance placed on
following decision;

o Sunil Forging & Steel Ind- 2016 (332) ELT 341 (Tri-Mumbai)
o Pahwa Chemicals Pvt.- 2005(189) ELT 257 (SC)
o Meghmani Dyes & Intermediate Ltd.- 2013 (288) ELT 514

► For imposing penalty under Section 78, there should be an intention to evade
payment of taxes supported by documentary evidences.

5. Personal Hearing in the case was held on 16.05.2024. Ms. Nisha Vora, Chartered
Accountant, appeared for personal hearing. She informed that the client is a sub-contractor
providing works contractor service to main contractor who is providing exempt services.
Hence, under Sr.no. 29(h) of the Notification no.25/2012-ST, the appellant is exempted.

6. I have carefully gone through the facts of the case available on record, grounds of
appeal in the appeal memorandum, oral submissions made during personal hearing, the
impugned order passed by the adjudicating authority and other case records. The issue
before me for decision in the present appeal is whether the demand of service tax amounting
to Rs. 3,52,576/- confirmed alongwith interest, and penalties vide the impugned order
passed by the adjudicating authority in the facts and circumstances of the case is legal and
proper or otherwise. The demand pertains to the period F.Y.2016-17.

6.1 In Form-264S filed for the FY. 2016-17, the appellant has shown the income of
Rs.20,20,000/- received from M/s. N.B. Construction. They submitted a copy of contract
dated 30.11.2016, wherein Nutan Sarv Vidhyala Kelavani Mandal has entrusted the
construction work to M/s. N.B. Construction. This work was subsequently sub-contracted to..-",
the appellant by M/s. N.. Construction vide contract dated 15.10.2016. 9t2£"$%"
contract dated 15.10.2016, the appellant was entrusted the labour cont · \~t.h...Gl.. lJ '\Jm;·-.~" · lyglli ..~-~~ i~
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F.No.GAPPL/COM/STP/5637/2023

of material. So, the appellant was providing exclusively labour services to the main contractor •
and not the construction service.

6.2 The appellant claim that services of main contractor is exempted in terms of entry
no.13 of Mega Notification No.25/2012-ST and therefore they being sub-contractor shall
also be exempted in terms of clause (29) of Mega Notification N0.25/2012-ST. To examine
their claim relevant entry is re-produced below;

13. Services provided by way of construction, erection, commissioning, installation, completion,
fitting out, repair, maintenance, renovation, or alteration of,
(a) a road, bridge, tunnel, or terminalfor road transportationfor use by generalpublic;
(b) a civil structure or any other original workspertaining to a scheme under Jawaharlal

Nehru National Urban Renewal Mission or Rajiv Awaas Iojana;
(c) a building owned by an entity registered under section 12AA ofthe Income taxAct,

1961(43 of1961) and meantpredominantlyfor religious use by generalpublic;
(d) a pollution control or effluent treatmentplant, except located as a part ofafactory; or

a structure meantforfuneral, burial or cremation ofdeceased;

In terms of above entry the construction, erection, commissioning, installation,
completion, fitting out, repair, maintenance, renovation, or alteration of building owned by
entity registered under Section 12AA of the Income Tax Act, 1961 and meant predominately
for religious use by general public is exempted. I find that Nutan Sarv Vidhyala Kelavani
Manda! is not a religious institute but a private educational institute hence exemption
claimed by the appellant under above entry is not admissible.

6.3 Further, it is observed that the appellant was purely supplying labour /manpower
without any supply of material, involved in such construction. In terms of sl.no.8 of
Notification No. 30/2012-ST dated 20.06.2012, the liability to pay tax on supply of manpower
shall be 25% on service provider and remaining 75% shall be on the service recipient.

TABLE

SI. Description ofa service Percentage of Percentage of
No. service tax service tax

payable by the payable by the
person person
providing receiving the
service service

8. in respect ofservicesprovidedor 25% 75%
agreed to beprovidedby way of
supply ofmanpower foranypurpose

6.4 However, the above entry was substituted vide Notification No.07/2015 dated
01.03.2015 as;

TABLE

0

0

SI.
No.

Description ofa service
service tax
payable by the
person
providing
service

service tax
payable by the
person
receiving the
service

Percentage of Percentage of

8. in respect ofservices providedor
agreed to beprovidedby way of
supply ofmanpowerforanypurpose

6

Nil 100%



F.No.GAPPL/COM/STP/5637/2023

Thus, in terms of amended Sl.no.8 above, there is no tax liability on the appellant as
the entire liability to pay taxes has been shifted to the service recipient i.e. on M/s.
N.B.Construction.

7. On the remaining income of Rs.3,30,509/-, the appellant has not provided any
documents. However, they claim that their income in previous FY. 2015-16 was less than
Rs.10 lacs, they also produced P&L Account for the same. I have gone through the same and
I find that their income from sale of service was Rs.7,20,600/- which is below the threshold
limit prescribed in Notification No. No.33/2012-ST dated 20.06.2012. · Hence, I find that the
appellant shall be eligible for SSI exemption in the subsequent F.Y. 2016-17, as the taxable
value in the previous year is below the threshold limit. Accordingly, I find that the appellant
shall not be required to pay any tax also on the remaining income of Rs.3,30,509/-. I,
therefore, find that the demand of Rs. 3,52,576/- confirmed in the impugned order is not
legally sustainable.

0

8. In light of above discussion and findings, I set-aside the impugned order confirming
the service tax demand alongwith interest and penalties.

9. 34lanai aarratt are 3rflra fszru 3qi#ratht fan 5mar er
The appeal filed by the appellant stands disposed of in above terms.

Date:go ·5.2024
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To,
M/s. Chetankumar Hareshbhai Kadiya,
Opposite Govind Madhav Mandir,
Near Nava Tower,
Sidhpur- 38415, Patan

Appellant

The Assistant Commissioner,
Central GST, Division- Palanpur,
Ahmedabad Gandhinagar

Respondent

Copy to:
1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
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